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- New Model

- Contract Between

- Public TV and
Video Artists

A Leading Critic & Artist

+  Explains Why it Could
Lead to General Reform
of Artists Rights

By Douglas Davis

The model contract below — arrived at
after six months of dialogue and revision
— appears at a moment unique in the life
of the arts in this country, and in the life of
the republic itself. The impetus for the
contract occurred-during a chance con-

V’,_,—-wversaﬁ‘on’between Stan Vanderbeek and
P il . myself. The subject was the inequities of -

A8

the contracts we were being asked to sign
- in order to realize our major projects in
videotape and in television. It was the kind
. ~of shop talk that artists always fall into —
with a difference this time: Stan had
" already determined to do something about
it, in concert with others. I agreed to help
and the search immediately began both for
the proper means and the proper end.
" The means ultimately meant the forum
and expertise provided by John
Hightower, Harvey Horowitz, and
- Advocates for the Arts, together with the
collective experience of five artists
‘working predominately in video — Peter
Campus, Ed Emshwiller, Nam June Paik,
Stan and myself. The end is this contract,
which is a model not only for the specific
and complex arrangements that must be
made between the artist and the television
station (or experimental video center) but
- for all such arrangements in the field of
video whether they involve art galleries,
video distribution systems, foundations,
governmental agencies, museums, ' or
universities. It is in no sense perfect and in
no sense offered as valid in every contact
between artist and TV station, ex-
perimental center, museum, or whatever.
Practically speaking, it will serve both the
artist and his collaborators mainly-as-an—
_ informational manual — spelling out his
rights and the reasons why he should insist
on retaining them, At first, it will surely be
employed basically as a defensive (not an
offensive) weapon:, nearly all artists
working in the video field accept com-
.missions, grants, or opportunities to
create tapes or broadcasts without a
contract — and then find themselves asked
to sign one later. Now he can refer to this
-contract, match it against what is offered,
%  and negotiate not from strength but from a
" sure base in legal information and advice.
The moment of its birth is a moment
when the hitherto private arts in this
society are increasingly going public, on
every level, from funding to program-
ming. This moment holds peril as well as
promise. It was not long ago that all of us
took up arms in behalf of public support of
the arts. Not only did the nation owe this
support to its expanding and vigorous

(continued on page 2)

An Open Letter from
R. Buckminster Fuller

If you’ve gone to a museum, attended a play, seen an opera, or bought a
painting in the last year, you were responsible for keeping the arts alive.

Yet despite your support, the arts in this country are in serious
trouble. The future looks even worse.

_ In fact, if performing arts programs alone keep losing money at the
present rate — the Metropolitan Opera loses almost $50,000 every time its
curtain goes up — many of them will be out of business by 1980.

Advocates for the Arts has had impressive success in a short time in
improving the lot of both artists and the arts. It has won my support, and I
think deservesyours. . ‘

Advocates recognizes that the problems facing the arts are the same
problems facing you and me in our daily lives: inflation, unfair taxes,
insensitive government bureaucracies, a disdain for our environment,
and a lack of laws that prevent large institutions from-exploiting smaller
ones. :

As individuals, we often lack the influence to do anything about these
problems. And that’s why a group like Advocates is important.

~ Advocates gives us theopportunity todo-forthe-arts-whatwe:cannet—
do as patrons: exert collective leverage and energy in pressing for new
laws, working against unfair taxes, and cutting through government red
tape. :
Through tough legal, economic, and political action, Advocates has
been doing just this, with results. :

In its first six months, it persuaded the U.S. Postal Service not tv
withdraw third-class mail privileges for cultural institutions, and suc-
cessfully campaigned to have the admissions tax removed from arts
events in Washington, D.C. .

Its goal is to defend the arts against unfair practices, and to ensure
that the excellence of art is felt at all levels of our life.

This means fighting against censorship and unfair taxes, as well as
for health care and retirement plans for artists, and for progressive laws
that make government a patron rather than a roadblock to the arts.

I urge you to do as I have — join Advocates. Without you, it is only a
great idea. With you, it’s an opportunity to improve the arts and the

quality of life of our society. ’
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This issue of The Arts Advocate devotes a great deal of attention to

.copyright, an issue politically hot and enormously consequential to the

arts. Too few individuals understand just how consequential it really is —
and how much the artist stands to lose or gain by Congressior:z! action.
Advocates for the Arts will keep its members informed of ine progress

of the new’copyright bill. We hope you will familiarize yourself with its .

provisions which are covered at some length on page 4. We will also ask
you to take action at critical moments of its passage through the com-
mittees and onto the floor of the Senate and the House. ,

The dollar. appropriations for the National Endowment for the Arts
often occupy our attention with good reason. However, the dollars at
stake for the arts in copyright protection are considerably greater. It is
important for us to make sure that the voice of the arts is heard forcefully
as the debate gains momentum in the 94th Congress, which will surely
pass a copyright bill to revise the 1909 Act. -

It would be ironically self-defeating if the debate, which the Supreme
Court recently failed fo enter, were decided in favor of the politically
muscular merchants of creative work at the expense of the creators
whom the Constitution was specifically trying to protect when it gave
Congress, in 1789, the power . . . to promote the Progress of Science and
useful Arts, by securing for limited Times to Authors and Inventors the
exclusive Right to their respective Writings and Discoveries . ..”

Despite the Constitution, a staggering 20 billion copies of published,
copyrighted material were run off last year by libraries throughout the
United States free for the asking without paying royalties. There was, of
course, a charge to use the machines. The exact number of sales this

displaces is not calculable. A stack of 20 billion pages of xerox paper -

would be taller than Chicago’s Sears Tower — almost 7,000 times taller.
To be exact, 1,521 miles high. :

In February the Supreme Court handed down the anxiously awaited
“Dred Scott decision of copyright law.” It was no decision at all. The case
of Williams and Wilkins v. the U.S. Government, considered by experts of
our rickety copyright laws to be the most important copyright case in
forty years, now goes back to the 1973 decision by the U.S. Court of Claims
which ignores the economic claims of the person who created whatever is
worth copyrighting. ' . :

The Williams and Wilkins case was significant. It could have been an -
important guide for thé legislation now before Congress. 1t tested the

crucial copyright question of “fair use” by photocopying. It also could

have determined whether creators of material — not only authors but
composers, playwrights, poets, choreographers, photographers, pain-
‘ers, and sculptors as well — could copyright their work and have it stick.
Publishers had the most at stake. Because the National Institutes of
Health and the National Library of Medicine duplicated literally tens of

ihousands of pages from the medical journals published by Williams and ..

Wilkins, the publisher justifiably — or so it would seem — cried foul. With -
that many copies being cranked out of the duplicating machines of these
two government agencies, Williams and Wilkins argued that their income
was being substantially threatened. The Court of Claims thought
otherwise and ruled in favor of having the government provide copies of
Journal articles for anyone who wanted them for their own use and
against every kind of creator of copyrighted work.

Thus the four judges of the Court of Claims, who held the majority

opinion, drove a sizable hole through the protective wall of copyright that -

the Constitution specifically provided in a time when ‘ideas and their
expression were more valued than they are now judged to be. In con-
cluding, they said, “The truth is that this is now pre-eminently a problem
for Congress.” Clearly, it was not a problem for the U.S. Supreme Court.

The problem is now up to Congress which will have to make hard |}

decisions in an atmosphere of mounting pressures from special interest
groups — libraries, publishers, record companies, movie producers,
broadcasters, juke-box owners, television stations, background music
firms of which Musak is the most ubiquitous, arts organizations, the-
photocopying industry, performers, unions, universities, and last and
unfortunately least in political effectiveness, authors and artists who
create the copyrightable work to begin with. The heavyweights in the
legislative scrimmage are the broadcasters who do not want to pay any

royalties to either the performers or the creators of material. They can_

alsotwista fve arm or two by InSiiuating that the nex campaign
for election may not be covered too well on local radio or TV.

After years of truncating amendments, Senate Bill 22 to revise the 1909
copyright law has been introduced before the 94th Congress by Senator
McClellan. The bill covers 18 major features in its various sections. The
most - progressive feature extends copyright -protection through the
‘ifetime of the creator plus 50 years after death. Existing copyrights
would automatically be extended to a total of 75 years. The doctrine of
{air use is defined for the first time. Last year, the Senate passed a bill

‘hat prohibited wholesale copying but permitted libraries to make only .

ane copy of an article requested by an individual. The measure died when
*he House fafled to act. This year’s bill revives the issue.
There has been all too litfle media coverage of copyright to arouse or
nform the public, yet the consequences of a new copyright law for the
«ctistic life of the country are profound. In view of the Court’s having
egged the issue of fair use, there is urgent need for Congress to en-
-ourage creative talent and to provide value for its expression through
‘2gal protection and economic incentive. In the debate ahead, Advocates
or the Arts hopes others will join it in making the strongest possible case
1 Congress for artists — the source of the arts and the all but forgotten
onstitutional reason for copyright.
, John B. Hightower

- Chairman, Advocates for the Arts

community of artists; the nation stood to

benefit from that support, in practical and-
philosophic ways. For a variety of reasons,

we succeeded beyond our wildest dreams:

the budgets of the two main agencies for

aiding the arts — the New York State
Council and the two National Endowments

— jumped 15-fold and 9-foid respectively
between 1969 and the present year. For-

merly almost no one working .in the arts

received a penny of federal support, now

thousands do. In New York City today

* there are very few artists of any serious

commitment who are not involved in some
way with either the State Council or the

CAPS (Creative Artists Public Service).
program.

The peril in all this is that it can be an
esthetic and philosophical quicksand.
Where once the artist had only his own
bank account and an occasional private
patron or collector to worry about, he now
confronts a bewildering array of funding
bureaucrats. While it is impossible to
document the pressure that a funder can
impose upon an artist, it would be naive for
anyone to contend that such pressure does
not exist. No one does. Often thefunderis

. unaware that his procedures do create

such pressures, The creation of the model
video contract has been. in fact aided and
abetted by representatives from both the
New York State Council and the National
- Endowment for the Arts, as well as several
private foundations; all of whom are eager
to make sure that monies granted to ar-
tists for work in television stations are
used primarily for his benefit and that his
working conditions therein leave him as
free as possible to pursue his artistic goals.
But video as a medium for artistic ex-
pression is a brand new one. It is thus a
field ripe for reform almost before it
begins. If we cannot straighten out and

‘equalize the relationship between the -

artist and the newly public source of
support here, we can’t do it anywhere —
least of all in the traditional genres of

painting, sculpture, theatre, literature and .

even, o some extent, film. Why is it im-
portant to put art and public power (for
power is undoubtedly the function of
funding or money) on a 50-50 footing? Why

-are a few malcontent artists and: critics -
:-beginning . to. complair about "all “the
* largesse now being showered upon them

by a grateful society, ostensibly in- the
pursuit and perfection of the true, just, and
beautiful? '
Because this largesse is being dispensed
not by disinterested angels but by human

beings. These are, furthermore, human

beings whose opinions and political con-
siderations are often in conflict with their
pursuit of divine beauty, as were the old
sources of patronage — kings, queens,

nobles, and merchants. Worse, these -

thoroughly human dispensers of funds
come armed now with paper, with ap-
plication forms, contracts, statements of
intent, expense accounts, and more,

Most artists are not equipped to deal
with this cannonade of paper. They are
less equipped to deal with contracts that

are normally based like all contracts in

historical precedent. It seemed to both
Stan Vanderbeek and me that the con-
tracts we had been handed by television
stations had all been prepared by lawyers
employed by the station, and therefore

inevitably biased in favor of management. .

direction, but surely this is fair game at
best and a novelty at least.

There . is also the whole question of
esthetic or philosophical meddling by the
new superagencies in the American arts.
It is certainly a basic dilemma with which
reform activity of this kind must deal.
There is no reason for granting the artist
more control over the funds that are ap-
propriated in his name to a television
station, except the good one that he must
have as much control over his work as a
painter has over his canvas, or a
draughtsman over his drawing, Why is this
a desirable objective — for the whole
society? A brief reference to recent history
may be instructive.

Not long after the Russian revolution in
1917; the new government decided to turn
the engine of patronage in the arts com-
pletely around, taking it out of private
hands and putting it into the public

domain. The new Commissar for Culture -

(though his ministry was officially named
“Public Education”) was an intelligent
and sensitive man, himself a poet and
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-ritie, nasned Lunacharsky, Funds {lowed
irom Lunacharsky’s discerning hand into
:ue ‘pockets of a brilliant generation of
avant garde artists, all of whom, unlike
their colleagues, had been sympathetic to
‘he revolution. To mention a handful of
names is to indicate the genius at work, for
all have since become legends: in pain-
ung, Malevich, Chagall, Lissitsky, and
f-odchenko; in- sculpture, Tatlin and
Lissitsky; i~ film, Eisenstein and Vertov;
n architecture, Vesnin and Leonidov; in
theatre design, Meyerhold; in poetry,
Mayakovsky.

But it was not long before certain
sareaucrats and politicians decided that
these men were not really ‘popular”
.rtists. Mayakovsky, the spokesman for
che entire movement, began to be attacked
regularly in public meetings by his fellow
poets and certain politicians. On one oc-

asion, a colleague in the audience shouted
.nat  Mayakovsky's poems . could - not
possibly be understood by the ‘‘workers’.
Vayakovsky countered that he had just
returned from a long reading trip which-
attracted large audiences of workers, but
to no avail. Lunarcharsky himself lost
power, in time. With the onset of Stalin,
public support for artists who did not paint.
i a “popular” and realistic style ended. I
nieed not tell you what that did to Soviet
art: now 40 years after the triumph of a
debased ‘‘public” ethic' in the USSR,
Russian art is in a sad and exhausted state
-- as even the government itself now
cecognizes. It will not be long before that
situation is remedied by increasing con-
tact with the culture of other countries,
particularly our own, but think of the in-
tervening waste of time and talent.
Mayakovsky committed suicide in 1930.
Now there is a small museum in Moscow
devoted. solely to his work. It is very
popular. ‘ ’

All of this may sound melodramatic, but
the truth often is. So is confrontation with
the hard esthetic and moral issues that
attend the expansion of public arts funding
in the United States. That confrontation is
Jften avoided for the safe, bland discussion
of process and mechanics — but at great
cost.~The video contract, though it at-
tempts fairly modest adjustments in- the
prevailing relationship between art and
power, is inevitably a step toward the
inodification of that relationship all along
the line, and is thus a contribution to the
health of the whole culture.

It is only since 1968 — roughly speaking
— that artists have gained access to
television stations, and to broadcast.
There is no more difficult accommodation
«nan between art (essentially private and
independent in spirity and television
{essentially the most public of mediums).
But there is no precedent, either, and
therefore no backlog of past contracts and
understandings to oppose. If the ‘“‘video
artists” currently at work will therefore
try to understand and use this contract —
insisting particularly that they are the
vasic owners of their own work (the
contract’s key point) — they will create in
this newest of the arts a sane precedent,
for once, with application (in time) to the
older arts. Needless to say, this respon-
sibility is shared by the funders, their
middle-umbrella organizations, and by the
television stations. The artists must,
however, begin the change by speaking out
- —ror—their own rights. - This-esscatially -is—
what we are doing through the contract.

Douglas Davis is art critic of Newsweek and a noted
video artist.

The Cdmmissioning
Contract for
Jideo-Artists

By Harvey Horowitz

The commissioning contract is standard
practice in publishing, film, and com-

mercial television, but it is relatively new .

for the creative video artist. It is therefore
important for the video artist engaged in
this field to be aware of the legal
ramifications of a video commissioning
contract.

In the legal sense a video artist is
distinct from an emniovee for hire who is

R finitihed product beiongs lo the em-

ployer. Video artista are those who con-
ceive and produce their work and view the
finished product. as their own. They
usually function simultaneously as
producer, director, cameraman,
technician, sound synchronizer, and
editor. There is often confusion over the

rights to the product of video artists — wha-

owns it and for how long?

The guiding principle the artist should
understand is that the artist originally
owns the work and all rights connected to
it. From that premise on, what any con-
tract does is to exchange part of those
rights for certain benefits to both sides.
What this contract tries to do is to keep the
give and take on an even basis so that the
quid is balanced with the quo equally for
both parties. It-is up to the artist to make
sure he is not being short-weighted. Some
commissioning stations, for example,
begin negotiations with a pretty heavy
finger on the scale, claiming that the large
costs of production, advertising, etc.,
entitle them to most of the rights over the
work. The argument may hold for the
station’s employees over whose work the
station may have blanket rights, but not
for the independent artist who already
owns his package, and barters rights in
exchange for guarantees of how it is to be
used, compensation, and soon,;

In television, including public broad-
casting, contracts are commonplace. The
following contract is not- earthshaking,
innovative, or novel in the law. It may,
however, be innovative for the video artist,
K is drafted in the traditional legal format

" and deals with the issues that matter. The
artist should become familiar with the
‘import of its language.

If we could win acceptance for a form

- contract tilted somewhat in favor of the
artist who takes most of the risks, makes
the most creative effort, and who, by
rights, ought to be the one to propose
“terms of agreement”, we will have taken
another small step forward for the
economic rights of artists — a primary and

continuing concern of Advocates for the

Arts,

Harvey Horowitz, who prepared the video contract and
accompanying textual notes, is a member of Squadron,
Gartenberg, Ellenoff & Plesent, legal counsel ta Advo-
cates for the Arts. The contract is now under discussion
by representatives of public TV, state and federal fund-
ing agencies, foundations, and by video artists.

X?ontract Draft

This letter will confirm the agreement
reached between- A. Artists (herein ‘“‘the
Artistd’) and T i

to create a video work having as a working
title,» s450 ' (herein “‘the
Work’’). In connection with the production
of the work Artist shall have the right to
use the production facilities o

accordance with Schedule A attached
hereto. The Work shall be approximately
fifty minutes in length and deal with the
subject of high towers. Artist agreeg to
consult with members of the staff of at
reasonable times although it is recognized
that all artistic decisions with respect to
the Work shaltbemade by Artist—— -

Comment: The main thrust of the commissioning clause
is to provide for the Work to be commissioned. Usually
it will be unnecessary to describe the Work beyond the
title and possibly the subject matter, The Artist should
be able to use the facilities of the station and while he
may be required to consult with station staff, it should
be clear that artistic decisions will be made by the
Artist. Schedule A to the agreement is intended to
include the details of Artist’s permitted use of the
station's production facilities including such items as,
hours and days per week a facility will be available,
equipment and supplies available to artist and person-
nel available to Artist.

Sometimes the commissioning program involves the
Artist serving as an artist-in-residence, or performing
services in addition to producing the Work. Under such
circumstances, the contract should be specific con-

cerning the nature of the additional work to be per- -

formed by Artist, the amount of time Artist will be
requiredto devote and additional compensation, if any.
Ifthe rendition of these additional services will possibly
cause a time conflict for the Artist, the times and dates
for the performance of these additional services should

Nbe subject to mutual agreement.

Par. 2 In consideration for the rights to the
Work granted to ereunder, Artistg
shall be paid the sum of ¢#s#e thousand
dollars as a fee for Artist®s’ services
payable as follows:

Dne theusand five hundred—dolears

7

( hereiw&' Ejg% OKATI 5)1) foz Pulic gl:.rﬂ b
Par hereby commissions the Artists

One thousand five hundred doliars
within 30 days of the completion of the
Work or upon broadcast of the Work
whichever is earlier. *

The Work shall be deemed completed
upon delivery of a finished master tape to

. In connection with the creation of the
Work, BIE will reimburse Artist for the
expenses itemized on the expense schedule
annexed hereto.

Comment; Asi{e from the obvious fact that the amount
to be paid ArtisNghould be explicitly stated, some atten-
tion should be given to the language used to describe
the method of payment. Care should be taken so that
paymenis are relaidd 1o objective events, such as
selected date or delively of a finished segment, rather
shan subjective criteria sXch as approval or acceptance

of the Work. Additionally\if a payment is to be made

of the expense schedule so as to avoid

&over expenses after they have been incurr

Par 3 All right, title and interest in and to
the Work and all constituent creative and
literary elements shall belong solely and
exclusively to the Artists It is understood
that the Artiskmay copyrigh

Artisfs'name. Artistsgrants the right

y i&wm releases of the Work on station

for a period uf two years com-

mencing with the completion of the Work.

A release is defined as unlimited broad-
casts of the Work in a consecutive seven-
day period; such consecutive seven-day
period beginning with the first day the
Work is broadcast. At the end of said two
year period the gfger tape and all copies
of the Work in 's posgession shall be
delivered to Artist by . All rights not
specifically granted to BIE are expressly
reservedto Artists ~ CP%

\ .
Comment: The language suggested confirms the prin-

ciple that the Artist owns all rights to the resulting Work -

including the copyright. The station can be expected to
argue that the Artist is an employee for hire under the
copyright-law and the copyright should belong to the
station. W‘l\wn the contract provides for the Artist to
retain the dppyright, the Artist should as a matter of
practice register the copyright .o the Work. The sen-
tence describing the grant of re.c.se rights to the sta-
tionisintendeX as an example rc.ner than a suggestion.
One major aredof discussion will be the *‘rights’” issue.
In general, the commissioning station will seek to ac-
quire rights to distribute or broadcast the Work in the
non-commercial,\educational, nonsponsored or public
television marketév While most persons involved in the
field have some general understanding of the meaning
of the foregoing tarms, working out wording for ap-
propriate definitiony would be useful.

When dealing with the ‘‘rights’’ question, two issues
should be separated. First is the issue of who controls
the rights; i.e. who can arrange for broadcasting, and
the second is whether there will be a sharing of receipts
from the exploitation of rights:

Rights can be granted 1o the station by the Artist on
an exclusive or non-exclusive busis. As a starting point
Jor discussion purposes; I will suggest the following
guidelines:

{a) The Artist should not grant a license to the stu-
tion to exploit or distribute the Work in a market in

which the station does not'actively participate. Thus, if

a station has had no experience dealing®with cable
television, the station should not request a license in
such a market. Certainly, if fuch a license is granted in
a previously unexploited aréa, it should only be on a

_non-exclusive basis. Even thyugh the grant of a non-

exclusive license has some appeal as a compromise,
the Artist would be aware that\f the work has commer-
cial value, a distributor may wish to have all the ex-
clusive rights. Accordingly, the fact that there are
non-exclusive licenses outstanding might affect the
marketability of the Work. On\the other hand, if the
station is very active in a markel, for example distribu-
tion to school systems, it might

0l 5 e in the interest of the
market. Under such circumstances the second issue,
sharing of revenues or royalties,\becomes relevant.

(h) Alllicenses granted by the\Artist should be limit-
ed as 10 geographic area and asito time. There should
be no reason to grant world wideérighls in perpetuity to
a station unless the artist view.{] kimself basically as
creating the Work for the stationirather than for him or
herself.. f

(c) If the Artist expects to redlize a financial return
from a grant of a license, the Artist should have the
right to terminate the license if dertain minimum levels
of income are not reached. Thuk, purely by the way of
example, if the Artist granis th§ station a seven year
license 1o exploit the Work in thy educational market,
and the Artist has not received at least $3.000 by the end
of the third year of the license, he\should have the right
to terminate the license.

(d) If the contract gives the Artkst a percent of royal-
ties received from the station's\exploitation of the
Work, at least three principles should be observed.
First, percentages should be baseyd on gross receipts
rather than profits. From experipnce whenever the
concept of net_receipts or net prpfits is introduced.
there is created an area of potentidf dispute as to what

" Artist 10 have the siation sé‘rve’\:s‘a Ticensee jor 1hat

*Note: All monky amounts and time
periods given are,| of course, arbitrary,
included for the sake of continuity, and are
naot infendea to sudqest schial rates and

Work in
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~»ayer. Video artists are those who con-
eive and produce their work and view the
irished product as their own. They
vsually function simultaneously as
sroducer, director, cameraman,
‘echnician, sound synchronizer, and
'ditor. There is often confusion over the
'ights-to the product of video artists — wha
»wns it and for how long?

The guiding principle the artist should

understand is that the artist originally
awns the work and all rights connected to
‘t. From that premise on, what any con-
iract does is to exchange part of those
-ights for certain benefits to both sides,
What this contract tries to dois to keep the
~ive.and take on an even basis so that the
a1id is balanced with the quo equally for
uth parties. It is up to the artist to make
aare he is not being short-weighted. Some
-ommissioning stations, for example,
“egin negotiations with a pretty heavy
‘inger on the scale, claiming that the large
osts “of production, advertising, etc.,

‘ptitle them to most of the rights over the

vork. The argument may hold- for the
' «lation’s employees over whose work the
‘ation may have blanket rights, but not
‘or the independent artist who already
wns his package, and barters rights in

~change for guarantees of how it is to be .

sed, compensation, and so on.-
In television, including public broad-
2riing, contracts are commonplace. The

>llowing contract is not earthshaking,

anovative, or novel in the law, It may,
‘owever, be innovative for the video artist,
"t is drafted in the traditional legal format
nd deals with the issues that matter. The
wtist should become familiar with the
aport of its language.
if we could win acceptance for a form
ontract tilted somewhat in favor of the
rtist who takes most of the risks, makes

‘he most creative effort, and who, by

‘zhits, ought to be the one to propose
.erms of agreement”, we will have taken
acther small step forward for the
>cnomic rights of artists — a primary and
Jnunumg concern of Advocates for the

L ee
MRS

arvey Horowitz, who prepared the video contract and

‘companying textual notes, is a member of Squadron,
rtenberg, Ellenoff & Plesent, legal cdunsel to Advo-
ntegforthe Arts. The contractis now under discussion
v represemtatives of public ¥V, state and federal fund-
1z agencies, foundations, and by video artists.

Jontract Draft

ear

This letter will confirm the agreement
~ached between- A. Artist (herein ‘“‘the
'tis1”") and Broadcasting In Education
erein “BIE").
ar 1 BIE hereby commissions the Artist
- -eate a video work having as a working
‘te, “The High Tower” (herein ‘“the
‘ork™). In connection with the production
the work Artist shall have the right to

“e the production facilities of BIE in-

'cordance with Schedule A attached

~eto. The Work shall be approximately

¢y minutes in length and deal with the
bject of high towers. Artist agrees to
ssult with members of the staff of BIE at

-3onable times although it is recognized

4t all artistic decisions with respect to .

~ork shall be made by Artist..

smment: The main thrust of the commissioning clause

10 provide for the Work to be commissioned. Usually
«i{ll be unnecessary to describe the Work beyond the

¢ and possibly the subject matter. The Artist should

able to use the facilities of the station and while he
» be required to consult with station staff, it should
-ear that artistic decisions will be made by the
i5t. Schedule A to the agreement is intended to
Iude the details of Artist's permitted use of the
rion's production facilities including such items as,
*s and days per week a facility will be available,
npment and supplies available to artist and person-
available to Artist.

“ometimes the commissioning program involves the
ist serving as an afst-in-residence, or performing
vices in addition to producing the Work. Under such
umstances, the contract should be specific con-

'ng the nature of the additional work to be per- .

med by Artist, the amount of time Artist will be
vired to devote and additional compensation, ifany.
' rendition of these additional services will possibly
'se a time conflict for the Artist, the times and dates
‘he performance of these Iditional services should
ubject 1o mutual agreement.
r. 2In consideration for the rights to the
tk granted to BIE hereunder, Artist
il be paid the sum of three thousand
lars as a fee for Artist’s services
rable as foilows:
Jne thousand fzve hundred dollars

£
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" Within 30 days of the completion of the

Work or upon broadcast of the Work
whichever is earlier. *

The Work shall be deemed completed
upon delivery of a finished master tape to
BIE. In connection with the creation of the
Work, BIE will reimburse Artist for the
expenses itemized on the expen:e schedule
annexed hereto. .
Comment: Aside from the obvious fact that the amount
to be paid Artist should be explicitly stated, some atten-
tion should be given 10 the language use ! to describe
the method of payment. Care should be taken so that
payments are related 1o objective events, such as
selecied date or delivery of a finished segment, rather
than subjective criteria such as approval or acceptance
of the Work. Additionally, if a payment is to be made

" upon the happening of an event under the control of the

station, an outside date should be included in the
schedule. Thus, if the last payment is to be made when
the program is broadcast, the clause should read: **The
final installment shall be paid Artist when the Work is
broadcast, but if the Work is not broadcast by
November 30, 1976, then the final installment shall be
paid Artist on orbefore said date.” If the station agrees
to reimburse Artist’s expenses, the Artist should be
prepared to conform to a station policy on expense
vouchers. Some care should be taken in the preparation
of the expense schedule so as to avoid disagreements

over expenses after they have been incurred.

Par 3 All right, title and interest in and to
‘the Work and all constituent creative and
literary elements shall belong solely and
exclusively to the Artist. It is understood
that the Artist may copyright the Work in
Artist’s name. Artist grants BIE the right
to have four releases of the Work on station
WBIE for a period uf two years com-
mencing with the completion of the Work, -
A release is defined as unlimited broad-
casts of the Work in a consecutive seven-
day period; such consécutive seven-day
period beginning with the first day the
Work is broadcast. At the end of said two
year period the master tape and all copies
of the Work in BIE's possession shall be

-delivered to Artist by BIE. All rights not

specifically granted to BIE are expressly

-reserved to Artist.

Comment: The language suggested confirms the prin-
ciple that the Artist owns all rights 1o the resulting Work -
including the copyright. The station can be expected to
argue that the Artist is an employee for hire under the
copyright law and the copyright should belong 16 the

. Station, When the contract provides for the Artist to
“retain the copyright, the Artist should as a matter of
. practice register the copyright to the Work. The sen-

tence describing the grant of release rights to the sta-
tion is intended as an example rather thana suggestion.
One major area of discussion will be the *'rights** issue.

- 'In general, the commissioning station will seek to ac-

quire rights to distribute or broadcast the Work in the
cial, educational, nonsponsored or public
television markets. While most persons involved in the _
field have some general understanding of the meaning
of the foregoing terms, working out wording for ap-
propriate definitions would be useful.

When dealing with the *‘rights’” question, two issues
should be separated. First is the issue-of who controls
the rights; i.e. who can arrange for broadcasting, and
the second is whether there will be a sharing of receipts
Jfrom the exploitation of rights:

Rights can be granted 10 the station by the Artist on
an exclusive or non-exclusive basis. As a starting point
for discussion purposes, 1 will suggest the following
guidelines:

(a) The Artist should not grant a license to the sta-
tion to exploit or distribute the Work in a market in
which the station does not actively participate. Thus, if
a station has had no experience dealing"with cable
television, the station should not request a license in
such a market, Certainly, if such a license is granted in
a previously unexploited area, it should only be on a

non-exclusive basis. Even though the grant of a non-

exclusive license has some appeal as a compromise,
the Artist would be aware that if the work has commer-
cial value, a distributor may wish to have all the ex-
clusive rights. Accordingly, the fact that there are
non-exclusive licenses outstanding might affect the
marketability of the Work. On the other hand, if the
station is very active in a market, for example distribu-
tion to school systems, it might be in the interest of the

A3t 75 Have The SIatlom serve as a licensee formar—f~

market. Under such circumstances the second issue,
sharing of revenues or royalties, becomes relevant.
(b) Alllicenses granted by the Artist should be limit-

" ed as to geographic area and as to time. There should

be no reason to grant world wide rights in perpetuity to
a station unless the. artist views himself basically as
creating the Work for the station rather than for him or

* herself.

(c) If the Artist expects to realize a financial return
Jrom a grant of a license, the Artist should have the
Fight to terminate the license if certain minimum levels
of income are not reached. Thus, purely by the way of
example, if the Artist grants the station a seven year
license to exploit the Work in the educational market,
and the Artist has not received atleast $3,000 by the end
of the third year of the license, he should have the right
to terminate the license.

(d) If the contract gives the Artist a percent of royal-
ties received from the station's exploitation of the
Work, at least three principles should be observed.
First, percentages should be based on gross receipts
rather than profits. From experience whenever the
concept of net receipts or net profits is introduced,
there is created an area of potential dispute as to what

*Note: All money amounts and time

periods given are, of course, arbitrary,

included for the sake of continuity, and are
not intended to suggest actual rates and

\Creation g
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“ sponsibility to adhere to the n
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Secand, thé\ station should be obligated 1o remit the
Artist's shark of royalties at least semi-annually and
such royaltied, should be accompanied by a royaity
statement. Thixd, the Artist should have the right to
inspect the boo
purpose of verifyixig royalty statements. When royalties
are involved, the Axtist should at least consider request-
ing an advance agdinst royalties.

{e) Theatrical, syonsored teleision,

commercial

- and subsidiary rights\should be held ¢:ciusively by the

Artist. Some or all of\these rights, of course, can be
granted 1o the station inreturn fora lump-sum payment
or royalty participation.

() All grant of rights ¥f license clauses should end
with this sentence: ‘‘all rixhis not specifically granted
1o the station are expresslyXeserved (o the Artist.”’

The Artist should recogrize that the fee payable
under paragraph 2 and the rights granted 1o the station
under paragraph 3 are very mich negotiable matters.
No general rule covering all artists can be formulated.
For example, one artist might be Villing to grant great-
er commercialrights to the station\n return for a larger
fee. To another artist, however, thy amount of the fee
. could be less important compared With the rights de-

s:red to é;é’amed _

Par 4 shall not have the right to edit or
excerpt from the Work except with the
written consent tists Notwithstanding,
the foregoing, shall have the right to
excerpt up to sixty (60) seconds of running
_time from the Work solely for the purpose
of advertising the telecast of

publicizing the activities of . On all

- broadcasts or showings of the Work (ex-

cept the up to sixty (60) seconds publicity
-uses referred to above) the credit and

copyright notice supplied by the Artists.

shall be included.

. Comment: This clause lirjits the station’s right to edit

or change the Artist’s work and limits rights to excerpt
except under siated circumstances. The language as-
sumes that the Artist hqs included a credit and
copyright notice in the Work. The station may request
the Artist to include an acknowledgment among the
credits recognizing the statign's contributions to the
e Work.
will be provided with the Master
Tape of the Work which it shall hold until
termination of the license granted to it in
paragraph 3 above (or if more than one
license has been granted, the clause should

refer to the lapse of the last license). BIE € #4

agrees to take due and proper care of the
Master Tape in its possession and insure
its loss or damage against all causes. All
insurance proceeds received on account of
loss or of damage to the Master Tape shall
be the property of Artistsand shall be
promptly trgpsmitted to Artist: when’
received by . Artisteshall receive one
copy of the tape of the Work jp any tape
format selected by Artists agrees to
‘use its best efforts to give Artists
‘reasonable notice of scheduled broadcast
dates of the Work.

Comment: Custody ofynaster tapes and duplicate tapes
will largely depend on\he nature and extent of rights to
exploit the Work grantdd or reserved by the Artist. The
Artist should understayd that usually a station will
- attempt to disclaim responsibility for caring for the
Master Tapes. In genekal, the law does not impose
absolute responsibility onthe station to take care of the
tape. In the absence of I§hguage in the contract, the
station will be held to what\is described as a negligence
standard; that it will be liable for a loss of the Master
Tape or damage 1o it if the \tation has been negligent.
While the Artist through bargaining may not be able to
improve upon this measure of responsibility, the Artist
should not contractually relive the station of this re-
ligepce standard.

Par 6 Artist authorizes to use Artist’s’
name, likeness and biographical material
solely in. connection with publicizing the

__broadcast of the Work or the activities of

. Artists shall have the right to
reasonably approve all written
promotional material about Artistror the
Work. )

Comment: Because of right of privacy laws, the station
must acqmre the consent of Artist to use Artist’s name,

piciure of likéress in connection with adveriising or”
trade purposes. The Artist should limit this consent to
use in connection with the Work or in connection with
pr ions for the station. It is of course desirable for

. the Artist to be able to approve all promotional material
" relating to the Artist or the Work. However, the station

may not readily agree to this proposal. Under such
circumstances if the Artist wants specific material in-
cluded in promotional pieces, Artist should prepare this

. material beforehand and obtain the station's agree-

ment to include this material in its promotional pieces.

authorized to enter into this agreement;

that material included in the Work is
original with Artistsor Artiskha®obtained
permission to include the material in the
Work or such permission is not required;

that the Work does not violate or infringe
upon the rights of others, including but not
limited to copyright and right of privacy;

and that the Work is not atory.
Artist agrees to indemnify against
any damages, lxabllmes and expenses
arising out of Artists'breach of the
foregoing representations.

Comment: Artisi should expect to prepresent to the
station that the Work{and material contained in the
Work are not defa 'y, do not infringe upon any

of the station at least annually for the -

ork or -
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against defamation, cdpyright and right to privacy
claims. Stations usually\have a form of this so-called
*‘errors and omissions’ \insurarice. Also at least one
artist has suggested that Yations should be required as
a preliminary matter to have its attorney view the Work
to determine the probabilily of defamation or right or
privacy claims. Based upon the advice of its attorney,
the station wodld determind whether or not to broad-
cast the Work. If it elects Yo broadcast the Work it
would then assume the rishs of such lawsuits. The
rationale for suth argument is\that a station usually has
an existing relationship with lawyer and, as between
the station and the Artist, i in a better position to
evaluate the possibility of such litigation and be guided
accordingly. This point is beikg raised for discussion
purposes.

oPB
Par 8 In the'event B-I-E files for bankruptcy
or relief under any state or federal in-
solvency laws or laws providing for the
relief of debtors, or if tition under such
laws is filed against , orif ceases
to actively engage in business then this

by a writing signed by the parties. Except
| v .
!

i

usually included in writtén agreements, and should be
self-explanatory. Also, a§ a miscellaneous matter, the
Artist should be prepared (o adhere to policy or “'taste”
standards or rules adoptdd by the station. Most sta-
tions have some form of poficy guidelines and the Artist
should obtain a copy of th4se guidelines before signing
the contract.

(continuédfrom page 11}

lated. Maybe that should be a 100 acre
park, maybe a national park.

ADV: You mean a site that large also be-
comes alegitimate land-use issue? -

GILL: Sure. But getting back to the pri-
vate — public question, this is how great
fortunes have been made in the past.
‘We’'ve always dodged this, this has been
our hanky-panky by which every so-called

socialist enterprise, anything that has to be’

terrible body blow.

: U e oo E i ; EIN ' )
P T NI SN SNy o G\ s it i i foertt e
e et s e Ly : B % BRI S T | " —_—
'T_ (continued from ge3) as is expressly permltted pnder this - !
: ‘copyrights and will in general not walale rights of agreement, nelt_her party may 35§lgn th}s
\ others. The languake of the indemnity or hold harmless agreement or rights accruing under this
! . clause should §e eXamined closely. The Artist should agreement without the prior written .
I not be liable 1q the\station unless there has been an 441,
f" actual breach qf tha representations as distinguished consent (_)f the (})lther eXCEpF either party
! from merely a:*‘clakned’* breach of the representa- may assign rights to receive money or /
i tions. Some hold harrless clauses are worded so that if compensation without the other party’s d
; someone claims the Work is, for example, defamatory consent. This agreement shall be in- .
the station is permitted to settle the claim and charge
the settlement 1o the ANist. It is this latter circumstance terpr;tec;( under the laWS of the State of ]
that is to be avoided.\Consideration should also be New Yor
[ given to obtaining insgrance coverage for the Work Comment: This is the “bdilerplate”’ or standardjargon

The Arts '~ {V/
Are Priceless. |
You Can Help

sereement hal aomatcaly termiate, | Maueralied s oncesled, The preexis g5 ve Them » Join Advocates
and all rights theretofore granted to BHSC P4 as long as the peoplepin charge ;rthﬁvate A I
' shall revert to Artists Similarly, in the enterpgrise can exploit their advantége. F or $ l 5 . for the S.
3 eyer{t the Work has not been broadca.st Building subways was one of the waysof __ __ _ - .\ N e e ———————— 1
' within one year from the date the Work S making great fortunes in New York. After I— . l
$ con_1pleteq (as the term completed Is the owners had squeezed the last drop of I
; defined in paragraph 1), then this: profit out of them they threw them into I wantto join Advocates for the Arts, and receive The Arts Agvocate News Quarterly. '
Ly agreement;gg terminate and qll rights bankruptcy and then made the city take | . . ) : |
35 . granted to all revert to Artist-Upon them over. Water companies do this all | Enclosed is my check” for $15 |
2 termination of this agreement or ex - oyer Americaall thetime. It's agreatrack- | Payable to: ASSOCIATED COUNCILS OF THE ARTS |
A ﬁ:;;:_ort'm‘;f ;at;‘:eelrlrcxggtse a%lr i’ggg%ﬁgarz et. Penn for years ran the Long Island Rail- | 1 would like to contribute more. |
- ! AL road as a pretend loss just for its own be- K P 35 [ $50 100 OJ more
{ , \g]ork sh.arlz.beldehyereddt(:iArtxsts? " nefit. It was kind of a sewer into which they { Enclos§d I? my.chec forl) 825 L1's , 8 p s I
i tract 1 the station shouki g0 bambrnpr or seaon purs. could dump what funds they wanted to or | " Contributions in any amount are tax-deductible. | i
i ness. Also, while a stat n_usually will not agree to show as.blg a loss as they needed. In the I ! ' b
i actually broadcast a Work, if it does not broadcast the past railroads were so powerful we Name -3
} ;Va;lk byha giv,en date, ”f ag(;e;rren;lwi”’}:er,;m;’-'ap‘,e. couldn’t do much about it. Now itis pUbllC ' ) : R { 3
oth of these clauses are intended to allow the Artist to . ’ . R g
& find otf,;e’ mfm of explotting the Work if the station service we're going to have to put the pres- | Address * |
goes out of business or, infessence, refuses or fails to sure on and not private executives. | > ) . ) 7
broadcast the Work. ADV: Ifyoucan’t save Grand Central, re- | City State Ip |
| Par 9 This agreement contains the entxre ally is it worth saving anything else? . |  Cut out and return to; Advocates for the Arts, ¢/o Associated Councll of the Arts, 1564 Broadway, New York, | : Y
understanding of the parties and may not GILL: We wouldn’t stop trying to save | N.¥. 10036 i
be modified, amended or changed except everything else but it really would be a I |
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Jean-Clauda Suares

as promoter, bankroiler, big shot, top banama, profiteer, angel, agent, p
by~—and to such maws, hangers-on, flacks, chrome-plated fleets of y M
designate as heirs, beneficiaries, assignees, successors and exacutives, Mareovar, said originator hereby covenants net to

covet carbohydrates, starches and sweets, not to whi

Blich,

g . . . furthermore, the party of the first part, hertinatter known (for want of an. all-encompassing pejorative) as the
arfist or creator or ariginator, or mest appropriately sucker, 3grees without reservation that (he, she, it, other} shall, wil).
and does give up, yield, relinquish, abanden, surrender and, in all ways not otherwise imagined or specified, tum aver cone
trol of all work(s) now sad forever and sternaiiy-—yes, to the last syilable of recorded time—and alf manmers and forms -
1 - of ownership legal {and merai) over it (them), and all claims, rights, privileges and Immunities appertaining thereto, on
" this planet and elsewhere in the solat system, to the PARTY OF THE SECOND PART, hereinatter known without prejudice

> . adt

an who just drifts

cideki

[ d
v

and as said inheritor may

L dies

per, and,

ily, waives any need to breathe ...

“Three recent controversies have

country for a new bedy of law guar-
anteeing the artist’s right to protect
the quality of his creation and to profit
fairly from its success: Ken Kesey's
tattle against the producers of 'the

~fiim wversion of “One . Flew Qvwer the
Cuckeo’s Nest,” the Monty Python
_treupe’s unsuccessful struggle to keep
their work off network television
rather:than have It censored and cut,
2nd the attempts of two scuiptors to
withdraw their works from the Whit-
rey Museum rather than -have them
displayed in ways that they consider
destructiva, :
As an artist who is currently
engaged in a costly and debiiitating
court battle about the fiim treatinent
of my first novel, 1 wish my fellow
creators good luck, but 1 am hardly
sanguine about their chances for
suCeess,

Untit this zountry 2dopts legisiation,
nreferably on the Federal level, that
“irrevocably - entitles an artist to a
minimum percentage of the profits

iistic controls (i:0 matter how many
. simss it changes hands®, books, paint-

" drawn aitention to the need in this -

By Erica Jong

American artists speak of so wistfully.

If works of art were really valueless
in busiress terms, the law would be
fair. But they are not. The truth is

that Tany works of ‘art creaie gieak

" accumulations of wealth. The fact that
. they so rarely do so for the artist—

his work and certain reasonable’

. ingsand dramatic works will continue.

5-1o-ba sold like sacks of sugar for what-
e pries TieArtist's clout (or lack of
#lout) can demand at the time of nego-
vation. .
¢ is a fact little known by the public
that.an artist normally relinquishes
all creative control at the time of sale
of a work, that oral promises of excel-

and that cash percentages are only
received by those with’ enough busi-
r2ss clout to -enforce them-—which
rarely includes the artist.

1t is possible for an author like
Kasev to create a literary work that
ates millions of dollars for others,
4. have virtually no share in the
nctal - success of its adaptations.
couris in this

-

Furthermore, most
country will upheld the producer’s or

ector's contractual rights, rather
artist's moral  rights—the
droit morale, which

%
e

{zmous French

and so often do so for the promoter—
is a national disgrace.

Ken Kesey is being penalized
because he negotiated the business
exploitation of his book at a time
when he knew nothing about business,
and because the law in no way
recognizes his moral right .to a say
in its production, or a percentage of
its success.

e should not have to resort {0 -a
ruinously expensive and creatively
depleting lawsuit in order to receive
5 percent of the profits gencrated
by his work; that minimum percenizge
should be every artist’s irrevocable
iegal right. '

The sad fact is that many artists
work for a smalier percentage of their
creations than the agents and lawyers
who service those same creations—and
frequently they have even less to say
about their fates.

Artists, however, are not supposed

"to worry about money. Money is erass,

dirty. an unworthy subject of contem-
plation for those bent on spiritual
growth. All this may be trus. But,
much as we hate to admit it publicly,
money is the equivalent of power and
freedom in our culture—and, as the
artist turns Lis head to the sky to
squint at spiritual growth, the pro-
moter picks his pocket. The money
that might translate into a studio to
work in, the time to create another
work, a reascrzble amount of peace
of mind. goes instzad to battalions of
Hollyweod attorneys, flacks, assistants
to assistants, who all live far better
off creative -work than the creator
himselif. .

But, aside from money, —another
theme was evident in the Kesey case,
and certainly in my own: the pathetic
desire of the artist for a little respect.

As T watched Academy Award after
Academy Award go to "Cuckoo’s
Nest,” I was struck by the fact that
nobody except Milos Forman even

thought to mention Kesey. It was as if, -

having kidnapped his book, the kidnap-
pers now had the delusion that they

had cciated it. M6T ouly did they nat .

warnt to give the artist his financial
due, but they did not even want to
acknowledge his contribution. '
So often, in the battles that develop
between artists and their self-styled
patrons, the crux of the problem is

that the promoter envies and despises”

the artist and wishes that he were

-somehow not necessary at all. Often

the promoter suffers from the delusion
that he is really the creator, and the
very presence of the artist is an em-
barrassment because.it gives the lie to
his self-delusion. .
Artists understandably get bitter
about this sort cf thing, but their
bitterness turns out to be even worse
for them than not protesting at all
Not only do they get the reputation
for being “litigious,” difficult to deal
with, prima donnas (merely for want-
ing what should be theirs by right),
but their work itself may be poisoned
by protest. The anger at their own op-
pression has no place to go. so it may
go into self-destruction, self-loathing,
depression, or, still worse, into their
future works—if they are lucky
enough to have future works.
Somehow, we must find better ways
of nurturing the pecple whe nurture us.

Erica Jong is the author of “Fear of
Flying” and three books of poetry, the
most recent of which is “Lovercot.”’
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BACKG ROUND

In Februsry 1936 the FIRST: AMERICAN ARTISTS
CONGRESS was formed (by artists) to tleal with the- Ly .
plight and survival of visual artists - condftions singuldr > " Tl
and universal, all worsened during the Depression. The .’ i\ ™+ -~ )
artists. believed that through ’ collective -effort snd

gain social respect and resalve in Kind problems net - o

feasible on an individual basis. - Enthusiasm, coopera-. ' .

tion and activity ensued. A national headquarters was . - LR
- established in New York City. . Branch offices sprang. r TN

up across the country. Programs benefiqng all vusuol 7 R~
artists were begun. World War 1l with its political and =~ et

social dilemmas, however, overshadowed the useful- Yo Aot ¥
ness of the Congress. Inevitably the Connres dissolved, . S .
but during its 3% years’ existence it was » major focm - ¢ 4
for visual artists throughout the nation. " - v e o ,.,’
o s . o
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please dono(:mdca:h =y - t _Options: Bed .
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- Dear Friemdss ' . . i

i

- Here as promised is the centract,
" printed inside the essay that I al-

‘ready gave you, I wound up sPeaking

© fer it, but Stan really gave it the .

- first push, It is a ddeumsnt that

© some meutral erganizatien—like the '
| ACA or any other (ideas?)—ought'te |

‘‘‘‘

. distribute te all artists working in .
- video, The contract establishes basié

fundamental rights fer the artist im-

- n8tedd of the institubion (fﬁwehme)-

" Let me kiew what yeu thimk of it and

of any steps that new must be. taken te

- mebilize artists in their own behalf,
It is net that they are virtuous er bet-

E ter than ethers at ite—itds just that

. they are ne werse and have never .

" (address over)

ed,

appiest New Year, *



